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VEMORANDUM OPI NI ON

VELLS, Judge: The instant matter is a so-called Son-of-Boss

case! and is before the Court on the foll ow ng notions:

" The Court issued an opinion in this case, T.C. Menop. 2006-
266, on Dec. 14, 2006, which was withdrawn by order dated Jan. 3,
2007.

! See Kligfeld Holdings v. Comm ssioner, 128 T.C. 192 (2007);
see also G5 Inv. Pship. v. Conm ssioner, 128 T.C. 186 (2007).
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(1) Petitioner’s notion to dismss for lack of jurisdiction and
to strike; (2) petitioner’s notion for sunmmary judgnment; (3)
respondent’s notion for summary judgnent; and (4) petitioner’s
notion for leave to file a second anmended petition. For the
reasons stated bel ow, we shall grant petitioner’s notion for
| eave to file a second anended petition and deny the remaining
notions. Unless otherwise indicated, all Rule references are to
the Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as anended.

Backgr ound

Curr-Spec Partners, L.P. (the partnership), filed a Form
1065, U.S. Partnership Return of Incone, for the taxable year
1999 on or about October 11, 2000. The partnership reported
$6, 239,938 of capital contributions, a net |oss of $2,343, and
distributions to partners of $6, 237, 595.

On Cctober 13, 2004, respondent issued Curr-Spec Managers,
L.L.C., Tax Matters Partner (petitioner), a notice of final
partnership adm ni strative adjustnent (FPAA) for the taxable year
1999. Respondent determ ned, anong other things: (1) The
partnership was a sham (2) as a result, all transactions engaged
in by the partnership would be treated as engaged in directly by
the partners; (3) all incone, deductions, gains, and | osses
reported by the partnership would be disallowed; and (4) the

partners woul d be treated as having no bases in their respective



- 3 -
partnership interests. Petitioner filed a tinely petition for
revi ew of respondent’s determ nation.?

1. Petitioner’'s Motion To Dismiss for Lack of Jurisdiction and
To Strike and Petitioner’s Mtion for Sunmary Judgnent

Petitioner filed a notion to dismss for |ack of
jurisdiction and to strike. The notion states that, because the
FPAA was issued nore than 3 years after the partnership filed its
1999 return, the period of limtations for assessing tax
attributable to partnership itens has expired. Petitioner asks
the Court to strike the portion of respondent’s answer that
addresses matters outside the Court’s jurisdiction. Petitioner
also filed a notion for summary judgnent that advances siml ar
argunents.

Respondent concedes that the FPAA was issued nore than 3
years after the partnership filed its 1999 return. Respondent
contends, however, that at |east three partners clainmed a net
operating loss (NOL) carryforward of a 1999 partnership itemin
2000 and 2001. Respondent w shes to disallow the clainmed NOL
carryforwards if the adjustnents in the FPAA are uphel d.
Respondent contends that the FPAA was issued |l ess than 3 years

after the partners filed their respective 2000 and 2001 tax

2 Petitioner filed a petition in January 2005 and an anended
petition in Septenber 2005. For convenience, we refer to these
collectively as the petition.
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returns and, therefore, the assessnent period for those years has
not expired.

2. Respondent’s Mdtion for Summary Judgnment and Petitioner’s
Mbtion for Leave To File A Second Anended Petition

The FPAA makes a nunber of adjustnments to the 1999
partnership return. Although the petition asserts that the FPAA
was untinmely, it does not assign error to the determ nation that
the partnership was a shamor to the other adjustnents discussed
above. Respondent filed a notion for summary judgnment, asserting
that any issues not raised in the petition are deened conceded
under Rule 34(b)(4).

After respondent had filed the notion for summary judgnent,
petitioner filed a notion for leave to file a second anended
petition. The notion states that “Petitioner wishes to amend its
petition to nore particularly conply with [Rule] 34(b)(4) by
all eging further factual basis for respondent’s various errors as
contained in * * * [the FPAA].” The proposed second anended
petition assigns error to each adjustnent in the FPAA

Di scussi on

VWhet her the Assessnent Period Has Expired

Summary judgnent is appropriate “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a

deci sion may be rendered as a matter of law.” Rule 121(b);
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Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994). The noving party bears the burden
of proving that there is no genuine issue of material fact, and
factual inferences will be read in a manner nost favorable to the

party opposing summary judgnent. Dahlstromv. Conm ssioner, 85

T.C. 812, 821 (1985).

The instant case is a partnership-level proceedi ng subject
to the unified audit and litigation procedures of the Tax Equity
and Fiscal Responsibility Act of 1982 (TEFRA), Pub. L. 97-248,
sec. 401, 96 Stat. 648. The Internal Revenue Code prescribes no
period during which TEFRA partnership-Ievel proceedi ngs, which
begin with the mailing of an FPAA nust be commenced. Rhone-

Poul enc Surfactants & Specialties, L.P. v. Conm ssioner, 114 T.C.

533, 534 (2000). If partnership-Ilevel proceedi ngs are commenced
after the tinme for assessing tax against the partners has

expi red, however, the proceedings will be of no avail because the
expiration of the period for assessing tax against the partners
w Il bar any assessnents attributable to the partnership itens.
Id. at 534-535.

In general, section 6501(a) provides that the anmount of any
tax inposed shall be assessed within 3 years after the return was
filed. The term“return” neans the return required to be filed
by the taxpayer (and does not include a return of any person from

whom t he taxpayer has received an item of incone, gain, |oss,
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deduction, or credit). 1d. Section 6229(a) provides, however,
that the period for assessing tax attributable to partnership
itens for a partnership taxable year shall not expire before the
date which is 3 years after the later of (1) the date on which
the partnership return for such taxable year was filed, or (2)
the last day for filing such return for such year.

| n Rhone-Poul enc Surfactants & Specialties, L.P. v.

Conmi ssi oner, supra, we addressed the interaction of sections

6229 and 6501. W rejected the taxpayer’s argunent that section
6229 provides an assessnent period that is independent of the
period described in section 6501. W held that sections 6229 and
6501 provide alternative periods within which to assess tax with
respect to partnership itenms, with the later-expiring period
governing in a particular case. 1d. at 540-541. W also held
that the issuance of an FPAA suspends the period to assess tax
under section 6501. 1d. at 552-553. W followed this holding in

Andantech L.L.C. v. Commi ssioner, T.C Meno. 2002-97, affd. in

rel evant part and remanded in part 331 F.3d 972 (D.C. Gr. 2003).
The instant case presents a slightly different issue from

Rhone- Poul enc and Andant ech, however, because respondent issued

the FPAA for the taxable year 1999 whil e conceding that the
assessnment period for that year had expired. Respondent i nstead
seeks to assess tax for the taxable years 2000 and 2001 that is

attributable to a 1999 partnership item W recently addressed a
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simlar situation and held that a 1999 FPAA was tinely even
t hough the assessnent period for that year had expired. See

Kligfeld Holdings v. Commi ssioner, 128 T.C. 192 (2007); see also

G5 Inv. Pship. v. Conm ssioner, 128 T.C. 186 (2007). Petitioner

does not dispute that the FPAA was issued within 3 years of the
time the partners filed their respective 2000 and 2001 tax

returns. Accordingly, under the holding of Kligfeld Holdings and

simlar cases, the assessnent period has not expired and renains
suspended.

We note, however, that none of the above-cited cases was
appeal able to the Court of Appeals for the Fifth Crcuit.® Under
the Glsen rule, we follow the I aw of the Court of Appeals to

which a case is appeal able. Golsen v. Conm ssioner, 54 T.C. 742,

757 (1970), affd. 445 F.2d 985 (10th Cr. 1971). W therefore
consi der whether we must reach a contrary result under Fifth
Crcuit |aw

In Weiner v. United States, 389 F.3d 152 (5th G r. 2004),

t he taxpayers appeal ed from deci sions entered against themin
refund suits. The taxpayers earlier had been parties to
partnershi p-1evel proceedings in the Tax Court. Pursuant to
settlenments of their clains to fl owthrough deductions fromthe

partnershi ps involved in those proceedi ngs, the Conmm ssioner

3 The parties agree that the instant case is appealable to
the Court of Appeals for the Fifth Crcuit.
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assessed tax and interest against them The taxpayers then
commenced the refund suits in District Court, contending that the
assessnents were barred by the statute of limtations. 1d. at
153- 154.

The Court of Appeals held that the District Courts |acked
jurisdiction to decide the statute of limtations issue because
it was a partnership item 1d. at 157. Under TEFRA, the
treatment of all partnership itens nust be determ ned at the
partnership level. Sec. 6221. Accordingly, the District Courts
could not decide the statute of limtations issue in a partner-

| evel proceeding. Winer v. United States, supra at 157. In

reaching its conclusion, the Court of Appeals stated that the
Comm ssi oner has “three years fromthe later of (1) the date a
partnership return is due, or (2) the date the partnership return
is filed, to issue an FPAA.” 1d. at 154-155 (citing section
6229(a)).

On its face, Weiner mght suggest that the Court of Appeals
for the Fifth Crcuit views the assessnent period under section
6229 as i ndependent of the period provided in section 6501. The
Court of Appeals in Winer, however, did not nmention section 6501
or discuss any of the cases which hold that sections 6229 and
6501 establish alternative assessnment periods. Furthernore,
because the Court of Appeals concluded that the statute of

[imtations issue was a partnership item the result would have
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been the same regardl ess of whether the assessnent period was
controll ed by section 6229 or 6501. See id. at 155 (“The nore
preci se question in this case * * * is whether the taxpayers’
refund requests are attributable to any partnership item such
that the district court would be deprived of jurisdiction.”).
The U. S. Court of Federal Cains would al so distinguish Winer

fromthe facts of the instant case. In Gapevine Inports, Ltd.

v. United States, 71 Fed. . 324 (2006), the court concl uded

t hat the above-quoted | anguage from Winer as to the date of
expiration of the assessnent period was dictumand that the Court
of Appeal s was “not focused on the issue involving the interplay
bet ween sections 6229(a) and 6501.” |[d. at 330.

We conclude that the period for assessing tax against the
partners has not expired. Neither Winer nor any of the other
cases cited by petitioner dictate a contrary result.

Accordingly, we shall deny petitioner’s notion to dismss for
| ack of jurisdiction and to strike and petitioner’s notion for

sunmary judgnent.?

4 Petitioner also argues at |length that we cannot consider
when the partners filed their respective tax returns because the
filing dates are nonpartnership items. This position contradicts
t he hol di ng of Rhone-Poulenc Surfactants & Specialties, L.P. v.
Commi ssi oner, 114 T.C. 533 (2000), where we exam ned the
partners’ filing dates to deci de when the assessnent period under
sec. 6501 expired. Although petitioner contends its position
does not conflict with our existing caselaw, petitioner has not
expl ai ned how the Court can apply the hol ding of Rhone-Poul enc
w thout exam ning the partners’ filing dates. Petitioner’s

(continued. . .)
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1. Whether Petitioner May Anend Its Petition A Second Tine

Rul e 34(b)(4) provides that the petition in a deficiency or
l[iability action shall contain “C ear and conci se assignnents of
each and every error which the petitioner alleges to have been
coommtted by the Comm ssioner * * *  * * * Any jssue not raised
in the assignnents of error shall be deened to be conceded.”

Rule 241(d)(1)(C provides a simlar rule for a petitionin a
partnership action.

Petitioner seeks to anend its petition a second tine to
assign error to the adjustnents in the FPAA. Rule 41(a) provides
in part: “A party may anend a pl eading once as a matter of
course at any tinme before a responsive pleading is served. * * *
QO herwi se a party may anend a pl eading only by | eave of Court or
by witten consent of the adverse party, and | eave shall be given
freely when justice so requires.” Rule 41 is simlar to rule
15(a) of the Federal Rules of Civil Procedure, which al so
decl ares that | eave to anend “shall be given freely when justice

So requires.” Kranmer v. Conm ssioner, 89 T.C. 1081, 1084-1085

(1987) (citing Foman v. Davis, 371 U. S. 178 (1962)). W have

| ooked to hol dings under rule 15(a) of the Federal Rules of G vil

Procedure for guidance in interpreting Rule 41. |d.

4(C...continued)
argunent is without nerit.
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The granting or denial of an opportunity to anend a pl eadi ng

is within the discretion of the trial court. See Foman v. Davi s,

supra at 182. The Court of Appeals for the Fifth Grcuit has
hel d, however, that rule 15(a) of the Federal Rules of Cvil
Procedure “severely restricts” the trial court’s discretion and

“evinces a bias in favor of granting |eave to anend.” Dussouy V.

@l f Coast Inv. Corp., 660 F.2d 594, 597 (5th Cr. 1981). Unless

there is a substantial reason to deny | eave to anend, the
discretion of the trial court is not broad enough to permt
denial. 1d. at 598. “The types of reasons that mght justify
deni al of perm ssion to anend a pl eadi ng include undue del ay, bad
faith or dilatory notive on the part of the novant, repeated
failure to cure deficiencies by anendnents previously all owed,
and undue prejudice to the opposing party.” 1d. (citations

omtted); see also Pinson v. Conmm ssioner, T.C Menp. 2000-393.

Respondent argues that we should deny petitioner’s notion
because of undue delay, noting that the notion was filed
approximately 11 nonths after the anended petition was fil ed.
See supra note 4. Unless the delay is excessive, however, nere
passage of tine need not result in refusal of |eave to anmend.

Dussouy v. Gulf Coast Inv. Corp., supra (reversing denial of

nmotion for leave to anend filed 41 days after a party was

dism ssed fromthe case); cf. Russo v. Comm ssioner, 98 T.C. 28
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(1992) (denying notion filed 8 years after the petition was
filed).
W al so note that the instant case was not schedul ed for
trial when petitioner filed its notion.® It is therefore
di stingui shable from many of the cases in which the denial of a

nmotion for |eave to anend was upheld. See, e.g., Ashe v. Corley,

992 F.2d 540 (5th G r. 1993) (upholding denial of a notion for

| eave to anend filed 1 week before trial); Jackson v. Col unbus

Dodge, Inc., 676 F.2d 120 (5th G r. 1982) (upholding denial of a

notion filed 1 day before a pretrial conference and 19 nont hs

after the conplaint was filed); Rhodes v. Amarill o Hospital

Dist., 654 F.2d 1148 (5th Cr. 1981) (upholding denial of a
motion filed 30 nonths after the initial conplaint and 3 weeks
before trial). Accordingly, we conclude that there is no undue
delay in the instant case.

Respondent contends that respondent will be prejudiced if
petitioner’s notion is granted because additional discovery wll
be necessary. The need for additional discovery is a factor to
consider in granting or denying a notion for |eave to anend. See

Ross v. Houston Indep. School Dist., 699 F.2d 218, 229 (5th Gr.

1983). Additional discovery often will be required, however,

when a petition is anended. The nonnoving party generally is not

5> The instant case was cal endared for trial on the Cct. 30,
2006, San Antoni o, Texas, trial session but was continued after
the parties filed a joint notion for continuance of trial.
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prejudiced if it can present evidence as to the issues raised by

the anmendnent. See Steiner v. Commi ssioner, T.C Mno. 1995-122;

see al so Ross v. Houston Indep. School Dist., supra (upholding

denial of a notion for |eave where the anendnent would require
addi ti onal discovery, add 26 new parties, and likely require
several additional years for preparation and trial of the case);

cf. Kramer v. Conm ssioner, supra at 1085 (denying a notion for

| eave filed after trial because the Conm ssioner could not offer
evidence as to the newy raised issue).

We al so note that, aside fromthe statute of Iimtations
i ssue di scussed above, petitioner appears to address only the
adj ustnents nmade in the FPAA. Thus, the instant case is not one
where the anendnent woul d establish “an entirely new factua

basis” for the nmovant’'s clains. Cf. Little v. Liquid Air Corp.

952 F.2d 841, 846 (5th Cir. 1992). In sum any burden of
addi tional discovery does not overcone the factors in favor of

granting |l eave to anend. See Dussouy v. Gulf Coast Inv. Corp.

supra.
Finally, respondent appears to argue that petitioner has
shown bad faith. Respondent contends that petitioner’s notion is
“an apparent attenpt to escape judgnent as a matter of | aw based
on respondent’s notion for summary judgnent”. Respondent cites
several cases upholding the denial of a notion for |eave to anend

that was filed after the opposing party had filed a notion for
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summary judgnent. See, e.g., Little v. Liquid Air Corp., supra,;

Overseas Inns SCA P.A v. United States, 911 F.2d 1146 (5th Gr.

1990); Layfield v. Bill Heard Chevrolet Co., 607 F.2d 1097 (5th

Cr. 1979).

As respondent acknow edges, however, there is no per se rule
requiring the trial court to deny a notion for |eave to anmend
after a notion for summary judgnent has been filed. See Zaidi v.

Ehrlich, 732 F.2d 1218, 1220 (5th Gr. 1984); Bamm lInc. v. GAF

Corp., 651 F.2d 389, 391-392 (5th Gr. 1981). Considering that
the instant case was not scheduled for trial when petitioner
filed its notion and that the issues are largely confined to the
adj ustnments nmade in the FPAA, we conclude that it is appropriate
to allow petitioner to anend its petition again.

Havi ng decided that petitioner may anend its petition again,
we shall deny respondent’s notion for summary judgnent. The
second anended petition assigns error to the adjustnents in the
FPAA, thus raising genuine issues as to material facts. Sunmary

judgnent therefore is inappropriate. See Rule 121(b); Sundstrand

Corp. v. Commi ssioner, 98 T.C. at 520.

To reflect the foregoing,

An appropriate order wll

be issued.



